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	To assist Proposers this template Contract contains explanations in square boxes. 
 These explanations will not form part of the final Contract.


Date:

Parties

1
Transpower New Zealand Limited, of Wellington (Transpower)

2
[ A ]  Ltd, of [ B ] (Provider) 
Recitals

A
Transpower is the owner of the Grid. 
B
Transpower wishes to enter into Reactive Support arrangements as a means from time to time of assisting in the management of demand on the Grid or parts of the Grid.
C
In order to so assist in such management of demand the Provider has agreed to provide the Services. Details of the Provider are set out in Schedule 1.
D
The ability to so manage demand can assist Transpower in the management of the risk to reliability of supply in the event of delayed transmission build and/or higher than forecast demand growth and/or significant transmission asset failure and can complement or substitute for transmission solutions to such risk.  As such this Contract is conditional on approval by the Electricity Commission under Part F Section III of the EGRs of a GUP to install the Reactive Support provided under this Contract.
The Parties Agree:
Interpretation and Conditions
	Part 1 contains defined terms, an explanation of the dual role 
of Transpower and a precondition to the Contract 


1.1 Defined Terms and Interpretation

1.1.1 Definitions: In this Contract:

“Ancillary Service Arrangement” means an ancillary services agreement entered into with the System Operator pursuant to Part C Section IV of the EGRs;

“Approval” means any permit, licence, authorisation or other approval required by a party to carry on its business or to perform its obligations under this Contract other than the approval of the Electricity Commission (if required) under Part F Section III of the EGRs.

“Associate” means in relation to Transpower or the Provider as the case requires, its directors, officers, employees, authorised agents, contractors, subcontractors and professional advisors.

“Availability Fee” means the Monthly availability fee specified in the Schedule 2 in respect of the Equipment, as may be adjusted under clauses 1.1.3 and 2.8.2
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(c).
“Availability Start Date” means the date from which the Availability Fee is payable and means the later of [ENTER DATE] and the date on which the Equipment is available to provide the Dynamic Reactive Support in accordance with this Contract.
“Business Day” means a day on which banks are open for business in Wellington excluding a Saturday, Sunday or public holiday.

“Claim” means any allegations, debts, causes of action, liabilities, claims, litigation, legal proceedings, cause of action, claim for contribution or indemnity, arbitral proceeding, mediation or other form of alternative dispute resolution (whether or not held in conjunction with any legal, administrative or arbitral proceedings) or any investigation or inquiry by any government agency, suits or demands of any nature which exist now or at any time in the future, whether at law, in equity or due to the negligence of a party or under statute.
“Commencement Date” means [ENTER DATE] unless modified by clause 2.1.2.
“Companies Act” means the Companies Act 1993.

“Condition” means the condition precedent set out in clause 1.3.

“Contract” means this document together with the Schedules.
“Dispatch Instructions” means a dispatch instruction given by the System Operator in accordance with EGRs.
“Dispatched” means dispatched to provide Reactive Support under this Contract.
“Dispute Resolution” means the mechanism for resolving disputes contained in clause 3.6.

“Dynamic Equipment” means Equipment capable of operating at a range of Reactive Power levels between and including minimum Reactive Power and maximum Reactive Power.
“Electricity” has the meaning given by the Electricity Governance Rules.

“Electricity Commission” means the Electricity Commission established under the Electricity Act 1992.

“Electricity Governance Rules and Regulations” or “EGRs” means the Electricity Governance Rules and Regulations 2003 (including all parts and sections) as amended from time to time and includes every schedule to the rules, any code of practice and any technical code and every amendment to, deletion of, or addition to, any of the rules, any schedule, any code of practice or any technical code.
“Equipment” means all equipment required to provide the dynamic Reactive Support specified in the Schedules 2 and 3 and includes the Monitoring Equipment.
“Expert” means a person appointed as the Expert under clause 3.6.9.

“Expiry Date” means 23:59:59 hours on [Enter expiry date].
“Force Majeure” means any event defined in clause 3.9.1.

“Forced Outage” means any unplanned outage of the Equipment (including, for the avoidance of doubt, the Monitoring Equipment) where the Equipment is not available to provide Reactive Support and this is 

(a) caused by failure of the Equipment;  or

(b) for the purpose of eliminating or mitigating an immediate risk of injury to any person or damage to the Equipment;  or
(c) where the Equipment does not meet a Performance Standard;  or
(d) where the Equipment does not meet a Dispatch Instruction:  or
(e) any Outage not approved by the System Operator.
For the purposes of this Contract, an Outage directed by the System Operator shall not be treated as Forced Outage. Also, for the purposes of this Contract, any period during which Equipment which is a synchronous condenser generates Electricity in accordance with EGR conditions shall not be treated as an Outage.
 “Good Electricity Industry Practice” means:
(a) in the case of Transpower when performing the functions of manager of the Grid, the exercise of that degree of skill, diligence, prudence, foresight and economic management, as determined by reference to good international practice, which would reasonably be expected from a skilled and experienced manager engaged in the management of a transmission network under conditions comparable to those applicable to the Grid consistent with applicable Law, safety and environmental protection.  The determination of comparable conditions is to take into account factors such as the relative size, duty, age and technological status of the relevant transmission network and the applicable Law; and

(b) in the case of the Provider, the exercise of that degree of skill, diligence, prudence, foresight and economic management which would reasonably be expected from a skilled and experienced operator providing services of the kind provided for in this Contract consistent with applicable Law, safety and environmental protection.

“Government Agency” means a government or governmental, semi‑governmental, administrative, fiscal or judicial body, department, commission, authority, tribunal, agency or entity whether foreign or local.

“Grid” has the meaning given by the EGRs. 

“Grid Emergency” has the meaning given by the EGRs.

“GST” means goods and services tax or similar value added tax levied or imposed under the Goods and Services Tax Act 1985.

“GUP” and “Grid Upgrade Plan” have the meaning given in the EGRs.
“Interest Rate” means, in any Month, the Bank Bill Bid Rate (as defined in the Electricity Governance Rules) appearing on the first Business Day of the Month calculated daily and capitalised Monthly. 

“Invoice” means a GST invoice issued by the Provider to Transpower under clause 3.1.

“kW” means kilowatt.
“Law” means any law and includes a constitutional provision, treaty, decree, convention, statute, regulation, ordinance, by‑law, judgment, rule of common law or equity, condition of any Approval, a rule of an applicable stock exchange, as amended, consolidated or replaced and the Electricity Governance Rules.

“Monitoring Equipment” means equipment capable of measuring and transmitting to a designated interface point the Reactive Power provided by an item of Equipment.
“Month” means a calendar month in which Services are provided.
“Mvar” means Mega Volt Ampere reactive.
“MW” means Megawatt.
“Network Busbar” means a network busbar specified in Schedule 2.
“Outage” means Scheduled or Forced Outage
“Payment” means, in respect of a Month, an amount calculated under clause 3.1.2.
“Performance Standards” means the standards set out in clause 2.3.
“Provider” means a company that provides the Services to Transpower under this Contract.

“Reactive Capability” means the reactive power injection or absorption capability of generating sets and other reactive power resources such as static var compensators, capacitors and synchronous condensers, and includes reactive power capability of a generating set during the normal course of the generating set operations.
“Reactive Meter” means a meter used for the measurement of reactive power.
“Reactive Power” means the product of voltage and current and the sine of the phase angle between them, and which is normally measured in kiloVolt-Amps reactive (kVAr).
“Reactive Support” means Reactive Power injected into the Grid to boost voltage at the Network Busbar, but for the purposes of this Contract does not include Reactive Power injected into the Grid under an Ancillary Services Arrangement.

“Response Time” means:

(a)
for an item of Static Equipment, the time from a Dispatch Instruction to switching and Dispatch Instruction to maximum Reactive Power; and

(b)
for an item of Dynamic Equipment, the time from the issue of a Dispatch Instruction to the time when the set point specified in that Instruction is reached,
as specified in the Schedules.
“Scheduled Outage” means any planned outage of the Equipment (including, for avoidance of doubt, the Monitoring Equipment) where the Equipment is not available to provide Reactive Support and this is for the purpose of maintenance or testing of the Equipment for which the Provider has obtained the System Operator’s approval. For the purposes of this Contract, outages directed by the System Operator shall not be treated as Scheduled Outages.
“Schedules” means schedules to this Contract.

“Services” means all of the actions and services that the Provider must provide under this Contract.
“Static Equipment” means Equipment capable of operating at zero Reactive Power or maximum Reactive Power only.

“System Operator” means the service provider for the time being who is appointed as system operator pursuant to the EGRs.  Transpower is currently the System Operator.
“Tax” means a tax, levy, charge, impost, fee, deduction, withholding or duty of any nature, including stamp and transaction duty, which is imposed or collected by a Government Agency and includes, but is not limited to, any interest, fine, penalty, charge, fee or other amount imposed in addition to those amounts.

“Term” means the period from the Commencement Date until the Expiry Date subject to any earlier termination under this Contract.
“Test” means a test in accordance with clause 2.6.
“Time” means time in minutes.
“Trading Period” means a period of 30 minutes ending on each hour or thirty minutes past each hour on each day during the Term.
“Transpower” means Transpower New Zealand Ltd 
“Verification Dispute Notice” means a notice given to the Provider by Transpower under clause 2.8.2(a).

“Unavailability Factor” means percentage of time the Equipment is unavailable to provide the Reactive Support.
“Wilful Misconduct” means any act or failure to act (whether sole, joint or concurrent) by any person or entity which was intended to cause, or which was in reckless disregard of or wanton indifference to, harmful consequences such person or entity knew, or should have known, such act or failure would have on the safety or property of another person or entity.

1.1.2 General Interpretation:  In this Contract unless the context otherwise requires: 
(a) Including:  “including” and similar words do not imply any limitation; 

(b) Headings:  headings are for ease of reference only and are to be ignored in the interpretation of this Contract; 

(c) Gender and Plural:  words importing one gender include the other gender and words importing the singular number include the plural and vice versa; 

(d) Parties:  references to a party or a person include any form of entity and their respective successors, permitted assignees or transferees; 

(e) Dollars:  all amounts are in New Zealand dollars and are expressed exclusive of GST; 

(f) Time:  any reference to time is expressed on a 24 hour clock basis in New Zealand standard time or New Zealand daylight time, whichever is in force at the time;

(g) Negative Obligations:  any obligation not to do anything is deemed to include an obligation not to suffer, permit or cause that thing to be done; 

(h) Statutes, Regulations:  references to a statute include references to regulations, orders or notices made under such statute, and all amendments to, or substitutions for, such statute; 

(i) Documents:  references to a document or agreement (including the Electricity Governance Rules or Electricity Governance Regulations) include references to all amendments to, substitutions for or novations of that document or agreement; 

(j) Month and Year:  references to a Month or year are references to a calendar Month or a calendar year;

(k) Rights:  a right conferred by this Contract to do any act or thing is capable of being exercised from time to time. 
1.1.3 Adjustment to Availability Fee for Inflation: At the first anniversary of the Commencement Date and at each anniversary of the Commencement Date thereafter during the Term, the Availability Fee payable in a Month shall be adjusted in accordance with the following formula and shall be so adjusted for the next and subsequent Months during the Term (subject to any further adjustments to the Availability Fee under this clause):

AFM = AFT x {1 + LAB x (ILABM – ILABT)/ILABT + MAT x (IMATM – IMATT)/IMATT }
where:
“AFT” is the Availability Fee calculated in accordance with clause 2.4;

“AFM” is the Availability Fee payable for the Month; 

“LAB” is the percentage of the Availability Fee (specified in the Schedules) to be adjusted by the Labour Cost Index: Industry - Electricity, Gas and Water Supply - All Salary and Wage Rates;
“MAT” is the percentage of the Availability Fee (specified in the Schedules) to be adjusted by the Capital Good Price Index: Asset group - Plant, machinery and equipment;
“ILABM” is the Labour Cost Index: Industry - Electricity, Gas and Water Supply - All Salary and Wage Rates in the Quarter preceding the relevant anniversary date;

“ILABT” is the Labour Cost Index: Industry - Electricity, Gas and Water Supply - All Salary and Wage Rates in the Quarter preceding the Commencement Date;

“IMATM” is the Capital Good Price Index: Asset group - Plant, machinery and equipment in the Quarter preceding the relevant anniversary date;

“IMATT” is the Capital Good Price Index: Asset group - Plant, machinery and equipment in the Quarter preceding the Commencement Date.
“Quarter” means the quarter for which the relevant indices are published by Statistics New Zealand that ends not sooner than 3 Months before, nor later than 6 Months before, the Commencement Date or the anniversary of the Commencement Date as the case requires;

The indices shall be those first published by Statistics New Zealand for the relevant quarter. Where indices for the quarter have not yet been published, interim payments will be made on the basis of the indices for the most recent quarter for which indices are available.

1.2 Role of Transpower
1.2.1 Dual Roles:  The Provider acknowledges that Transpower is both the owner of the Grid and, currently, the System Operator, and is entering into this Contract solely in its role as owner of the Grid.  The Provider acknowledges that for the purpose of this Contract unless otherwise specified nothing Transpower does as System Operator is to be treated as an action of Transpower in its role as owner of the Grid nor is anything done by Transpower under this Contract as owner of the Grid to be treated as done by Transpower as System Operator.
1.2.2 Dual Notices:  Without limiting clause 1.2.1 if notice has to be given by the Provider to Transpower under this Contract and to the System Operator separate notices are to be given to each. 
1.2.3 Disclosure:  Notwithstanding clause 3.7 the Provider hereby authorises:

(a)
the System Operator to disclose to Transpower all information Transpower reasonably requires to monitor the performance of the Provider under this Contract including, without limitation, whether or not the Provider has complied with the Dispatch Instructions;
(b)
Transpower to disclose to the System Operator sufficient of the details of this Contract as is reasonably required by the System Operator so that the System Operator:

-
can issue Dispatch Instructions to the Provider consistent with this Contract;  and

-
can avoid entering into an Ancillary Services Arrangement with the Provider which is incompatible with the obligations of the Provider under this Contract.
1.3 Condition Precedent
	Clause 1.3 is, amongst other things, intended to meet the following design features set out in Transpower’s GSC Product Design Rationale:

16.
Transpower will:

· only offer GSCs where it has approval to recover their costs

· seek approval as a reliability investment proposal (or part thereof) submitted as part of a GUP, under Section III of Part F of the EGRs


1.3.1 Subject to EC Approval:  Unless within any express exemptions or any existing approval, this Contract is conditional on approval by the Electricity Commission under Part F Section III of the EGRs of a GUP to provide the Reactive Support under this Contract.
1.3.2 Best Endeavours:  Both Transpower and the Provider will use their best endeavours to obtain such approval.

1.3.3 Application:  Transpower will as soon as reasonably practical after this Contract has been signed apply to the Electricity Commission for such approval.

1.3.4 Information and Assistance:  The Provider will promptly provide all information and assistance reasonably required by Transpower when applying for the approval and in responding to enquiries or issues raised by the Electricity Commission.

1.3.5 Progress:  Transpower will keep the Provider informed in a timely manner on the progress of the GUP approval process.

1.3.6 No Approval:  If the Electricity Commission:

(a) refuses approval to the GUP; or

(b) approves on terms unacceptable to Transpower (acting reasonably); or

(c) fails to approve within six Months of the application for approval being made,

then this Contract will be at an end and all obligations under it (other than any arising from a breach of this clause 1.3) will cease.
The Services

	Part 2 deals with the specific requirements for the provision of Reactive Support.


1.4 Term of Contract
1.4.1 Date of Commencement:  Subject to clause 2.1.2, and without limiting the obligations in clause 1.3, this Contract will commence at 00:00:00 hours on the Commencement Date.

1.4.2 Electricity Commission Approval:  If the approval of the Electricity Commission is required under clause 1.3 and has not been obtained by 10 Business Days prior to the Commencement Date then the Commencement Date is to be deemed to be that date which is 10 Business Days after the date on which the Electricity Commission issues its approval.

1.4.3 Expiry:  Unless terminated earlier in accordance with this Contract, this Contract will expire at 23:59:59 hours on the Expiry Date.  Such expiry is without prejudice to all accrued rights and obligations.

1.5 Provision of Reactive support
	Clause 2.2 is, amongst other things, intended to meet the following design features set out in Transpower’s GSC Product Design Rationale:

6b
GSCs will require that there is no physical ‘double dipping’ between GSC operation and operation of the GSC sources in an ancillary service market.

53
Reactive Support GSCs will not be offered to generators when injecting MWs 
Reactive Support GSCs will be offered only for dynamic or static Mvars from participants where those Mvars are additional to any obligation to provide Mvars under the EGRs

Measurement of Mvar performance will be at one or more defined GIPs or GXPs


1.5.1 Provision of Reactive Support:  The Provider must provide:

(a)
Reactive Support:

Reactive Support if Dispatched; and

(b)
Equipment and Monitoring Equipment:
the Equipment and Monitoring Equipment,

in accordance with this Contract.

1.5.2 Not Ancillary Service:  The Provider undertakes that for the Term, none of the Equipment to be made available under this Contract is also to be offered for or used for ancillary services (including Voltage Support) under an Ancillary Services Arrangement unless it is clear (whether by reason of different time periods or otherwise) (with the onus on the Provider) that such Equipment is not required under this Contract.

1.5.3 Staff and Facilities Available to Meet Dispatch Instructions:  The Provider must ensure that appropriate personnel and facilities are available to receive and comply with any Dispatch Instruction to provide Reactive Support.  The Provider must ensure that the personnel specified in Schedule 2 (or other personnel who are no less qualified) can be contacted by the System Operator or Transpower at the times and at the telephone and pager/mobile numbers specified in Schedule 2.

1.6 Performance Standards 
	Clause 2.3 is, amongst other things, intended to meet the following design features set out in Transpower’s GSC Product Design Rationale:

3
Any GSCs entered into will be relied on operationally to ensure continuous delivery of electricity to end users: failure of GSC delivery may have serious consequences for reliability, security and market operation.

17
Transpower will only offer GSCs that are fully consistent with EGRs GSCs


GSCs will require providers to comply with the EGRs


1.6.1 Equipment:  The Provider shall ensure that each item of Equipment:

(a)
Availability:  subject to clause 2.5.1, is available at all times on and from the Availability Start Date until the Expiry Date to provide Dynamic Reactive Support at the maximum Reactive Power and at the Network Busbar(s) specified in Schedule 2. (For the avoidance of doubt, the Dynamic Reactive Support shall be provided at all times other than when there is an Outage).
(b)
Response Times:  responds, when Dispatched, in accordance with the Response Times specified in the Schedule 3; and
(c)
Technical Standards:  complies with Schedule 3.
1.6.2 Monitoring Equipment:  The Provider must ensure that, when the relevant Equipment is Dispatched, the Monitoring Equipment accurately and continuously measures and transmits to the designated interface point the Reactive Power provided by the Equipment. 

1.6.3 EGRs:  The Provider must at all times comply with all relevant obligations of a participant under the EGRs including all appropriate codes of conduct and technical codes in relation to Equipment connected to the Grid.

1.6.4 Review Meetings:  The parties will use reasonable endeavours to meet at least once during the first year of the Term to discuss the Provider's provision of Reactive Support against the Performance Standards.

1.7 Price
[Note – the following clause  has been rewritten for clarity – mark‑ups are not all shown]
1.7.1 Availability Fee:  Transpower must pay to the Provider the Availability Fee(s) each Month from the Availability Start Date. This obligation is subject to:
(a) Clause 3.1 (dealing with billing procedures);
(b) Clause 2.4.3 (dealing with Outages over the specified maximum for either type of Outage);
(c) Clause 1.1.3 (which provides for an annual inflation adjustment to the Availability Fee).
1.7.2 Maximum Permitted Outages:  Transpower acknowledges that, notwithstanding anything in Table 13 of Schedule 3, its planning allows for the Equipment to be unavailable:

(a) In the case of Scheduled Outages agreed under clause 2.5.1, 2.5% of the Time (equivalent to 13,140 minutes in any 365 day period);  
(b) In the case of Forced Outages, 1% of the Time (equivalent to 5,256 minutes in any 365 day period);  and
(c) In the case of Outages arising solely from a failure of Transpower’s assets or Transpower’s assets otherwise being out of service, the period during which the assets failed or were out of service (as the case requires).
If, however, either or both such maximum periods are exceeded the Provider acknowledges this is likely to cause problems for Transpower with Forced Outages likely to create significantly greater problems given their unagreed status.

[Note – the following clause  has been rewritten for clarity – mark‑ups are not all shown]
1.7.3 Monthly Fee if Outages Exceed Permissible Maxima:  If there are Outages in a Month which exceed either or both of the maxima specified in clause 2.4.2 then the Availability Fee payable for that Month shall be reduced in accordance with the following formula but shall be not less than zero:
AFPAY = (AFMAX /TIMEMONTH)) x {TIMEMONTH 
– 20 x Σ[OUTFORCE – OUTFP ] 


–  5 x Σ[OUTSCHED – OUTSP])

–  Σ[OUTACCEPTED]}
where:
APAY is the Availability Fee payable for the relevant Month for the for the Equipment;
AMAX is the Availability Fee that would have been payable for the Equipment for that Month had no Outages occurred;
OUTFORCE is to be calculated for each day in the relevant Month on which there was a Forced Outage and shall be the sum of all Forced Outages occurring in that day measured in minutes or parts of minutes;
OUTFP shall be calculated for each day in the relevant Month on which there was a Forced Outage and shall be 5,256 minutes less any Forced Outages that have occurred:
· from and including the Availability Start Date up to an including 23:59.59 hours on the day each relevant Forced Outage occurs;  or
· in the 365 day period up to and including 23:59.59 hours on the day each relevant Forced Outage occurs;
(whichever is the shorter period) but OUTFP shall be not less than zero and shall not on any day exceed OUTFORCE for that day.
OUTSCHED is to be calculated for each day in the relevant Month on which there was a Scheduled Outage and shall be the sum of all Scheduled Outages occurring in that day measured in minutes or parts of minutes.
OUTSP shall be calculated for each day in the relevant Month on which there was a Scheduled Outage and is the maximum permitted Scheduled Outages as specified in clause 2.4.2(a) less any Scheduled Outages measured in minutes or parts of Minutes that have occurred:
· from and including the Availability Start Date up to an including 23:59.59 hours on the day each relevant Scheduled Outage occurs;  and
· in the 365 day period up to and including 23:59.59 hours on the day each relevant Scheduled Outage occurs;
(whichever is the shorter period) but OUTSP shall be not less than zero and shall not on any day exceed OUTSCHED  for that day.

OUTACCEPTED shall be total Time in the relevant Month of Outages arising solely from a failure of Transpower’s assets or Transpower’s assets otherwise being out of service. 

TIMEMONTH is the total Time in the relevant Month.

1.8 Outages
1.8.1 Co-ordination of Scheduled Outages:  Where the Provider intends to have a Scheduled Outage that may reduce the quantity of Reactive Support to be provided by the Provider in accordance with this Contract, the Provider must:

(a) Notify:  notify both Transpower and the System Operator as soon as reasonably practicable of any programme or amended programme for the Scheduled Outage;

(b) Warn:  provide both Transpower and the System Operator with as much advance warning as reasonably practicable of the Scheduled Outage and advise its expected duration; and
(c) Consult:  consult with both Transpower and the System Operator on the timing of the Scheduled Outage with the intention that the timing of any Scheduled Outage must ensure that the System Operator can, at all times, comply with its principal performance obligations as specified under the EGRs. The Provider must obtain the approval of the System Operator to the timing; otherwise the Scheduled Outage will be treated as a Forced Outage.
1.8.2 Forced Outages:  Where a Forced Outage may reduce the quantity of Reactive Support able to be provided by the Provider in accordance with this Contract, the Provider must:

(a) Inform:  inform both Transpower and the System Operator as soon as reasonably practicable, following the start of such Forced Outage, of the cause and expected duration of the Forced Outage; and

(b) Continue to Provide Reactive Support:  use all reasonable endeavours to continue to perform its obligations under this Contract.

1.8.3 Termination for Excessive Outages:  If, in Transpower's reasonable opinion, the number or duration of Forced and Scheduled Outages of Equipment is such that the Provider's ability to provide or monitor Reactive Support in accordance with this Contract has been substantially detrimentally affected, Transpower may, by giving one Month's prior written notice to the Provider, terminate this Contract.
1.8.4 Minimise Duration of Outages:  The Provider will use all reasonable endeavours to minimise the duration of any Outage that affects the Provider's ability to provide Reactive Support in accordance with this Contract.

1.9 Tests
	Clause 2.6 is, amongst other things, intended to meet the following design features set out in Transpower’s GSC Product Design Rationale:

33
GSC Contracts will include requirements for testing


1.9.1 Acceptance Test:  Prior to the Availability Start Date, the Provider shall conduct a Test of the Equipment to verify that the Equipment can meet the Performance Standards in clause 2.3.1, or such lesser standards as Transpower may determine in consultation with the Provider. The Provider must provide the Test results to Transpower within 2 Business Days of the completion of the Test and must meet all of the costs incurred by the Provider in conducting the Test 

1.9.2 Test Requirements – Equipment:  Transpower may from time to time require a test of Equipment to verify whether or not the Equipment can meet the Performance Standards in clause 2.3.1, or such lesser standards as Transpower may determine in consultation with the Provider. 
1.9.3 Test Requirements – Monitoring Equipment:  A Test of Monitoring Equipment must verify whether or not the Monitoring Equipment can meet the Performance Standards in clause 2.3.2.
1.9.4 Test After Failure:  If:

(a) Failure:  the Provider fails to meet a Performance Standard or comply with a Dispatch Instruction under this Contract; and
(b) Test Requested:  Transpower requests a Test of the relevant Equipment or Monitoring Equipment within 20 Business Days of such failure,

then, the Provider must conduct a test as soon as reasonably practical and meet the costs incurred by the Provider in conducting the Test regardless of whether or not the results from the Test show that the Provider is able to meet the Performance Standards.

1.9.5 Capability Data:  The Provider must provide Transpower with such data as Transpower may reasonably require from time to time to enable Transpower to model the Provider's Reactive Support capability.

1.9.6 Test or Equipment Capability Statement May Be Requested:  Transpower may at any time request the Provider in writing to:

(a) Conduct a Test:  conduct a test of Equipment (in addition to any Test required under clause 2.6.1); and/or

(b) Provide Equipment Capability Statement:  provide to Transpower in writing and in such detail as Transpower may reasonably require a statement of the capability and operational limitations of the Equipment (an "Equipment Capability Statement").

1.9.7 Information about Tests:  The Provider must provide to Transpower in writing and in such detail as Transpower may reasonably require:

(a) Timing of Tests:  if requested by Transpower, the day on, and time at, which the Provider intends to conduct a Test; and

(b) Results of Tests:  the results of any Test:

(i)
required under clause 2.6.1 if Transpower requests those results; and

(ii)
required under clause 2.6.7
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(a) as soon as practicable after the results become available to the Provider.

1.9.8 Provider to Conduct Test or Provide Equipment Capability Statement:  Where Transpower has required:

(a) Provider to Conduct Test:  a Test under clause 2.6.6:

(i)
the Provider must conduct such a Test within a timeframe to be agreed between the parties, and the Test must meet the test requirements specified for the Reactive Support and the test requirements agreed or determined in accordance with clause 2.6.13; and

(ii)
unless otherwise agreed between the parties, if the Test has not been conducted within 30 Business Days of request by Transpower under clause 2.6.6
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(a), the Provider will be deemed incapable of providing the Reactive Support from the end of the last day of that period until the Test is conducted and demonstrates to the reasonable satisfaction of Transpower, acting in accordance with Good Electricity Industry Practice, that the Provider is able to meet the Performance Standards (the No Test Period).  For the avoidance of doubt, a Forced Outage shall be deemed to apply for the duration of the No Test Period; or

(b) Provider to Provide Equipment Capability Statement: an Equipment Capability Statement under clause 2.6.6(b), the Provider must provide the Equipment Capability Statement to Transpower within 10 Business Days of the request, or as agreed between the parties.

1.9.9 Transpower May Pay Costs:  Subject to clause 2.6.10, where a Test is required under clause 2.6.6
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(a) and the results from such Test show that the Provider is able to meet the relevant Performance Standard(s), Transpower must pay to the Provider the reasonable direct costs incurred by the Provider in conducting the Test.  If the results from such Test show that the Provider is not able to meet the relevant Performance Standard(s), the Provider must meet the costs incurred by the Provider in conducting the Test.  Where Transpower is to pay the costs of the Test, payment and invoicing under this clause 2.6.9 is to be made in accordance with clause 3.1.
1.9.10 Provider Must Pay Costs:  If:

(a) Transpower requests a Test under clause 2.6.6
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(a) within 20 Business Days from the Provider complying with clause 2.8.2(d) in relation to an accepted claim that the Provider failed, or is unable, to meet a Performance Standard or comply with Dispatch Instruction(s); and 

(b) the sole purpose of the Test is to determine whether or not the Provider is able to meet the same Performance Standard or comply with Dispatch Instruction(s),

the Provider must meet the costs incurred by the Provider in conducting the Test. In this clause 2.6.10, "accepted claim" means a claim under clause 2.8.2
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(d) that is accepted by the Provider, or determined through Dispute Resolution, to be correct.

1.9.11 Transpower May Appoint Representative:  Without limiting clauses 2.6.7 or 2.6.8 Transpower may, by giving at least five Business Days' notice to the Provider, appoint a representative or representatives agreed to by the Provider, such agreement not to be unreasonably withheld (each a "Representative"), to observe the conduct of any Test.  The Provider must provide reasonable access and assistance to such Representatives for that purpose.  Transpower must ensure that its Representatives do not interfere with the conduct of a Test.

1.9.12 Failure to Pass Tests:  If a Test does not demonstrate, to the reasonable satisfaction of Transpower, acting in accordance with Good Electricity Industry Practice, that the Provider is able to meet the Performance Standards, Transpower must advise the Provider within 10 Business Days from receipt of the results of the Test accordingly, which notice is to be treated as an accepted claim under clause 2.8.2.  Without limiting the Provider’s obligations in relation to the claim under clause 2.8.2
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(d), the Provider:

(a) Re-Test:  must, unless otherwise agreed between the parties, conduct further Tests until it demonstrates to the reasonable satisfaction of Transpower, acting in accordance with Good Electricity Industry Practice, that it is able to meet the Performance Standards in providing the Reactive Support.  The Provider must meet the costs incurred by the Provider in conducting such further Tests; and

(b) Deemed Incapable:  is deemed incapable of providing the Reactive Support from the end of the day on which the initial Test was conducted or was due to be conducted (whichever is earlier) until the time the Provider demonstrates, to the reasonable satisfaction of Transpower, acting in accordance with Good Electricity Industry Practice, that it is able to meet the Performance Standards in providing the Reactive Support (the Failed Test Period).  For the avoidance of doubt, a Forced Outage shall be deemed to apply for the duration of the Failed Test Period.

In this clause 2.6.12, "accepted claim" means a claim under clause 2.8.2 that is accepted by the Provider, or determined through Dispute Resolution, to be correct.

1.9.13 Test Requirements:  In addition to meeting any relevant requirements set out in respect of a Test, a Test must measure the performance indicators and use a method of testing for such performance indicators as agreed between the parties, and provide results in a format as agreed between the parties.  If the parties cannot so agree within five Business Days of the Provider giving notice that it intends to conduct a Test or Transpower giving notice that it is requesting a Test (as the case may be), then the matter is to be resolved by reference to Dispute Resolution.

1.10 Inspections
1.10.1 Right to Inspect:  Transpower may inspect the Equipment, including any other equipment directly related to the provision of the Reactive Support, used, or proposed to be used, by the Provider to provide the Reactive Support to determine whether the Provider is capable of providing the Reactive Support in accordance with this Contract.

1.10.2 Inspection Notice:  Subject to clause 2.7.3, Transpower must give to the Provider at least five Business Days' notice of its intention to carry out any inspection under clause 2.7.1.  Such notice must include the following information:

(a) Name:  the name of the representative or representatives nominated by Transpower and agreed to by the Provider (such agreement not to be unreasonably withheld) (each a "Representative") to carry out the inspection on behalf of Transpower; and

(b) Time:  the time when the inspection is to commence.

1.10.3 No Notice Required:  Where Transpower reasonably believes that the Provider is using or proposes to use any Equipment, including any other equipment directly related to the provision of Reactive Support, in a manner inconsistent with the Provider providing the Reactive Support in accordance with this Contract, Transpower is entitled to carry out an inspection of that Equipment without giving notice as required under clause 2.7.2. Any such inspection must be carried out between the hours of 0830 and 1730 on a Business Day.

1.10.4 Conduct of Inspection:  Transpower may not carry out any inspection under clause 2.7.1 within six months of any previous inspection, unless any Test has found that the Provider is not able to meet the Performance Standards for the Reactive Support or any inspection carried out in accordance with this clause 2.7 has found that the Provider is not able to provide the Reactive Support in accordance with this Contract.

1.10.5 Obligations During Inspection:  At any time when Transpower or its Representatives are carrying out an inspection in accordance with clause 2.7.1 or clause 2.7.3, Transpower must:

(a) Not Cause Loss:  not cause any loss or damage to the Provider, its plant, Equipment or other assets;

(b) Not Interfere:  not interfere unreasonably with the operation of the Provider's business (provided that the inspection does not of itself constitute interference);

(c) Comply With Requirements:  comply with the requirements of the Provider in relation to occupational health and safety, security and industrial relations matters, which requirements are of general application to all invitees of the Provider; and

(d) Not Give Directions:  not give any direction, instruction or advice to any employee, agent or contractor of the Provider, other than any such person designated by the Provider for this purpose,

and will ensure that its Representatives do likewise.

1.11 Failure to Meet Performance Standards
1.11.1 Notice Of Inability To Meet Performance Standards:  The Provider must advise Transpower as soon as possible if the Provider is unable to meet any Performance Standard in any respect or has failed to meet a Dispatch Instruction.  The Provider further hereby authorises the System Operator to notify Transpower if the System Operator believes that the Provider is unable to meet any Performance Standard in any respect or has failed to meet a Dispatch Instruction and hereby also exonerates the System Operator for any liability arising from giving any such notice, even if the notice was not justified.

1.11.2 Claims for Failure to Provide Reactive Support:
(a) Notice:  If Transpower reasonably believes that the Provider:

(i)
has failed, or is unable, to meet a Performance Standard; or

(ii)
has failed, or is unable, to comply with Dispatch Instruction(s),

Transpower may give notice to the Provider of the claim specifying:

(iii)
if relevant, the date and time the Provider failed to meet the Performance Standard or comply with Dispatch Instruction(s); and

(iv)
details of all relevant evidence held by Transpower which indicates the cause of the failure or inability to meet the Performance Standard or comply with Dispatch Instruction(s),

provided that, if the claim is that the Provider failed to meet a Performance Standard or comply with Dispatch Instruction(s), Transpower must give notice under this clause 2.8.2 within 20 Business Days of the failure.  For the avoidance of doubt, Transpower may give notice under this clause 2.8.2 without first requiring a Test under clause 2.6 or carrying out an inspection under clause 2.7.
(b) Assessment of Claim:  The Provider must:

(i)
within 15 Business Days of receipt of the Transpower notice under clause 2.8.2
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(a), if the claim is that the Provider failed to meet a Performance Standard or comply with Dispatch Instruction(s); or

(ii)
as soon as reasonably practicable and in any event within five Business Days of receipt of Transpower notice under clause 2.8.2
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(a), if the claim is that the Provider is unable to meet a Performance Standard or comply with Dispatch Instruction(s),

assess the claim and notify Transpower in writing whether the Provider accepts or rejects the claim and, in the case of rejection, the reasons for such rejection.

(c) Accepted Claims – Fees:  Without limiting Transpower’s rights under clause 2.5.3, if the Provider accepts, or it is determined through Dispute Resolution, that the Provider has failed, or is unable, to meet a Performance Standard or comply with Dispatch Instruction(s), then (unless the failure or inability was or is due to breach by Transpower of this Contract):

(i)
 clause 2.4.2 shall apply; and
(ii)
if this means that Transpower has over‑paid the Availability Fee the Provider must refund any such fee already paid by Transpower.

Where any fee is to be refunded, such refund may be made by adjusting the next or a subsequent Invoice under clause 3.1.

(d) Accepted Claims – Remedial Action:  If the Provider accepts, or it is determined through Dispute Resolution, that the Provider is unable to meet a Performance Standard or comply with Dispatch Instructions, the Provider must (unless the inability is due to Transpower's breach of this Contract):

(i)
promptly advise Transpower of the remedial steps it proposes to take to ensure that it is able to meet the Performance Standard or comply with Dispatch Instructions and the proposed timetable for implementing those steps;

(ii)
diligently, and at its own expense, take such remedial action to ensure that it is able to meet the Performance Standard or comply with Dispatch Instructions;

(iii)
from time to time, keep Transpower informed of its progress in implementing the remedial action; and

(iv)
after taking the remedial action notify Transpower accordingly and, if requested by Transpower, submit such evidence as Transpower may reasonably require to demonstrate that it is able to meet the Performance Standard or comply with Dispatch Instructions.

Subject to clause 2.6.12, for the purposes of clause 2.8.2
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(c), the Provider is deemed to be unable to meet the Performance Standard or comply with Dispatch Instructions from the end of the day on which notice was given by Transpower under clause 2.8.2
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(a) until the time the Provider has complied with clause 2.8.2
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 \* MERGEFORMAT (d)(iv).
(e) Rejected Claims:  If the Provider rejects Transpower’s claim, the parties must meet to discuss the matter in good faith to attempt to resolve their difference of opinion.  If the parties are unable to reach agreement within 10 Business Days after Transpower receives the Provider’s notice of rejection under clause 2.8.2
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(b) the matter is to be referred to Dispute Resolution.

1.12 Grid Emergencies
	Clause 2.9 is, amongst other things, intended to meet the following design features set out in Transpower’s GSC Product Design Rationale:

32
GSC Contracts will specify how proponents must react in a grid emergency.


1.12.1 Provider to Act:  In the event of a Grid Emergency the Provider is to act as directed by the System Operator and otherwise bound to comply with the obligations that are imposed on a “Participant” (as defined in the EGRs) in relation to Grid Emergencies.

1.12.2 Charges:  Transpower is to compensate the Provider for any Services delivered in a Grid Emergency as though the Services were Services provided under this Contract.

General Terms

	Part 3 sets out the standard terms for all GSCs


1.13 Charges and invoices

1.13.1 Fees:  In respect of each Month from the Availability Start Date until the Expiry Date, Transpower must pay to the Provider the Payment for that Month on the terms and subject to the provisions of this clause 3.1.
1.13.2 Payments:  Subject to clause 1.1.3, the Payment for a Month is the amount calculated in clause 2.4.
1.13.3 Invoice: 
(a) Invoice by Provider:  Within 5 Business Days after the end of a Month during the Term, the Provider must give to Transpower an Invoice setting out the Payments payable in respect of that Month, calculated in accordance with this Contract.

(b) Payment by Transpower:  Subject to this Contract, including clause 3.1.3
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(c), Transpower must pay to the Provider the full amount of each Invoice issued to it within 15 Business Days after the day it receives that Invoice (being the “Due Date”)
(c) Dispute by Transpower:  If Transpower disputes any Invoice:

(i) Transpower must pay to the Provider within 15 Business Days after the date on which payment is due under clause 3.1.3
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(b), such of the amount of that Invoice that is not in dispute;  and
(ii) either party may refer that dispute to the Expert for determination under clause 3.6.9.
1.13.4 Default Interest:
(a) Interest to accrue daily:  Interest will accrue on a daily basis on the unpaid amount of any Invoice at a rate equivalent to the Interest Rate from:

where an Invoice or part of an Invoice is not in dispute under clause 3.1.3(c), the date on which payment is due under clause 3.1.3
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 \* MERGEFORMAT (b)until the date on which payment is made of that Invoice or undisputed part;  or
where an Invoice or part of an Invoice is in dispute under clause 3.1.3
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(c) from the date the Expert makes a determination in relation to that dispute under clause 3.6.9 until the date on which payment is made.
(b) Interest to be Invoiced:  In respect of any amount of Interest payable in accordance with clause 3.1.4, the Provider may either:

(i) add any such Interest payable to a subsequent Invoice as a specifically itemised amount on that Invoice;  or
(ii) separately submit an Invoice to Transpower for any such Interest payable.
1.13.5 Time for Payment:  If Transpower makes payment of an amount: 
(a) Electronic Payment:  by electronic transfer of funds, the payment must be credited to the Provider’s designated bank account by midnight on the Due Date.  

(b) Other Means of Payment:  by any other means, the payment must be made before 1400 hours on the Due Date. 

1.13.6 GST Amount:  In addition to any amounts payable under this Contract, Transpower is to pay the Provider an amount equal to any GST for which the Provider is liable in respect of the supply to which such payments relate (the “GST Amount”).  The GST Amount is due and payable by Transpower at the same time as the payment in respect of which it is payable is due under this Contract.

1.14 Representations and warranties

1.14.1 Each party represents and warrants to the other party as at the date of this Contract that:

(a) Incorporated:  it is a corporation with limited liability and it is properly incorporated and is validly organised under the Companies Act;

(b) Corporate authority:  it has taken all necessary action to authorise the signing, delivery and performance of this Contract;

(c) Power to perform:  it has power to enter into and perform its obligations under this Contract and can do so without the consent of any other person;

(d) Complies with constitution:  the signing and performance by it of this Contract complies with its constitution; and
(e) Holds approvals:  it holds all Approvals required by it to perform its obligations under this Contract. 

1.14.2 Each party represents and warrants to the other party on each day during the Term that:

(a) Able to perform:  it is able to perform its obligations under this Contract and can do so without the consent of any other person; and

(b) Holds approvals:  it holds all Approvals required by it to perform its obligations under this Contract.

1.15 Termination

1.15.1 Rights to Terminate:  Either party may terminate this Contract immediately by notice to the other party if:  

(a) Liquidation:  the other party enters into liquidation, except for the purposes of a solvent reconstruction or amalgamation which is on terms previously approved in writing by the first party (not to be unreasonably withheld);  or 

(b) Compromise:  except as previously approved in writing by the first party, the other party enters into any compromise, arrangement or assignment with, or for the benefit of, its creditors whether approved by a court or not;  or 

(c) Statutory Management or Receiver:  a statutory manager is appointed under the Corporations (Investigation and Management) Act 1989 to the other party or a receiver and/or manager is appointed to the whole or a material part of the other party’s property; or 

(d) Insolvency:  the other party is unable to pay its debts as they fall due in the normal course of business or where the value of the other party’s assets is less than the value of its liabilities, including contingent liabilities;  or 

(e) Other:  the other party is not a company and it is the subject of an event reasonably analogous to any event described in clauses 3.3.1
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(a) to 3.3.1
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(d); or 

(f) Illegality:  despite the operation of clause 3.11.4, it becomes illegal for either party to perform any provision of this Contract to an extent which is material but:  

subject to either party having first given notice and the parties having met and considered any practical basis on which this Contract might be varied;  and 
provided that a party may not invoke this clause 3.3.1
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 \* MERGEFORMAT (f) if the illegality arises as a result of a failure by that party to meet its obligations under this Contract or to comply with Good Electricity Industry Practice. 
1.15.2 Rights not Affected by Termination:  Termination of this Contract, whether in whole or in part, (for any reason in accordance with this Contract) will not of itself affect:  

(a) Liability for Preceding Default:  a liability of either party for any preceding default, including any default which gave rise to termination; 

(b) Indemnity:  any indemnity given by either party to the other under this Contract for any liability arising under such indemnity prior to, or that relates to or results from, termination, irrespective of whether or not any claim has been made under the indemnity prior to termination;

(c) Recovery of Amount Due:  the right of either party to recover from the other party any amount which is or may become due to it under this Contract;  and 

(d) Rights and Remedies:  any other rights and remedies to which either party would otherwise be entitled, whether under this Contract, at law, at equity or otherwise, 

subject in each case to clause 3.5. 

1.15.3 Certain Provisions Survive Termination:  Termination of this Contract for any reason will not affect clauses 3.4, 3.5, 3.6 and 3.7 or those clauses which are expressed as being intended to survive such termination. 

1.15.4 Limit on Right to Terminate:  Neither Transpower nor the Provider is entitled to terminate or cancel this Contract except as expressly provided in this Contract. 

1.16 Damage to persons and property

1.16.1 Indemnity by the Provider:  The Provider must indemnify Transpower against:

(a) Loss or damage:  any loss of or damage to any property of Transpower; and

(b) Claims:  any Claim against Transpower or any of its Associates in respect of personal injury or death or loss of or damage to any property or any Claim against Transpower or its Associates for breach of the Electricity Governance Rules,

directly or indirectly arising out of or as a consequence of any Wilful Misconduct on the part of the Provider or any of its Associates in the provision of Services.

1.16.2 System Operator:  The indemnity in clause 3.4.1 extends to Transpower as System Operator.

1.17 Liability

1.17.1 Grid Owner and System Operator:  For the purposes of clauses 3.5.2 to 3.5.4 the term “Transpower” means Transpower both as owner of the Grid and System Operator.

1.17.2 Exclusion From Transpower’s Liability:  Transpower will only be liable (in contract, tort, equity or otherwise) to the Provider for any loss, injury, damage (in each case whether direct, indirect or consequential) or expense (together “Loss”), if such Loss is caused by an act or omission of Transpower which constitutes a failure by Transpower to comply with a provision of this Contract.  Transpower will not be liable to the extent the act or omission was caused or contributed to by any default of the Provider of its obligations under this Contract. 

1.17.3 Limitation of Transpower’s Liability:  Subject to clauses 3.5.8 and 3.7.5, if Transpower is liable to the Provider (whether in tort or otherwise), other than for payment of amounts due or under any indemnity, Transpower and its Associates will only be liable for direct loss to the Provider excluding: 
(a) Loss:  any loss of use, revenue or profit by the Provider; and 

(b) Damages:  the amount of any damages awarded against the Provider in favour of a third party; and 

(c) Settlement Money:  the amount of any money paid by the Provider by way of settlement to a third party; and

(d) Costs or Expenses:  any costs or expenses of the Provider incurred in connection with any of clauses 3.5.3
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(a), (b) or (c). 

1.17.4 Transpower’s Capped Liability:  Subject to clauses 3.5.8 and 3.7.5, the combined maximum liability of Transpower under this Contract or otherwise arising as a result of this Contract will be:  

(a) Single Event or Series of Related Events:  for any single event or related series of events, $250,000; and 

(b) Maximum Annual Liability:  with a maximum in any 12 month period of $750,000, irrespective of the number of events. 

1.17.5 Exclusion from Provider’s Liability:  The Provider will only be liable (in contract, tort, equity or otherwise) to Transpower for any Loss, if such Loss is caused by an act or omission of the Provider which constitutes a failure by the Provider to comply with a provision of this Contract.  The Provider will not be liable to the extent the act or omission was caused or contributed to by any default of Transpower of its obligations under this Contract. 

1.17.6 Limitation of Provider’s Liability:  Subject to clauses 3.5.8 and 3.7.5, if the Provider is liable to Transpower (whether in tort or otherwise), other than for payment of amounts due or under any indemnity, the Provider will only be liable for direct loss to Transpower excluding:

(a) Loss:  any loss of use, revenue or profit by Transpower; and 

(b) Damages:  the amount of any damages awarded against Transpower in favour of a third party; and 

(c) Settlement Money:  the amount of any money paid by Transpower by way of settlement to a third party; and 

(d) Costs or Expenses:  any costs or expenses of Transpower incurred in connection with any of clauses 3.5.6
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(a), (b) or (c). 

1.17.7 Provider’s Capped Liability:  Subject to clauses 3.5.8 and 3.7.5, the combined maximum liability of the Provider will be:

(a) Single Event or Series of Related Events:  for any single event or related series of events, $250,000; and
(b) Maximum Annual Liability:  with a maximum in any 12 month period of $750,000, irrespective of the number of events.
1.17.8 Wilful Breach or Wilful Misconduct or Fraud:  The limits on liability in clauses 3.5.3, 3.5.4, 3.5.6 or 3.5.7 will not apply to any wilful breach or Wilful Misconduct or fraud by a party.
1.18 Dispute Resolution

1.18.1 Management and Resolution of Disputes between the Parties:  The provisions of this clause 3.6 will apply to all disputes between the parties in relation to this Contract:  

(a) Amicable resolution:  the parties acknowledge that they are in a business relationship and recognise the importance of resolving disputes arising out of this Contract between them quickly and cost effectively; 

(b) Interest Based:  disputes will be resolved by focusing on the interests of both parties to achieve an agreed solution; 

(c) Reasonable Efforts:  the parties will use all reasonable endeavours to resolve any dispute; 

(d) Obligation to Resolve Remains:  the parties are to continue to seek to resolve any dispute by consultation and negotiation whether or not any dispute is referred for mediation, expert determination, arbitration, litigation or is referred to the Rulings Panel as defined in the EGRs; 

(e) Continued Performance:  pending resolution of any dispute, the parties are to continue to perform their obligations under this Contract; and 

(f) Agreement:  any agreement to resolve any dispute is to be in writing and signed by each party. 

1.18.2 Dispute Notice and Meeting:  The following provisions of this clause 3.6.2 will apply to any dispute in relation to this Contract: 
(a) Dispute Notice:  the party claiming a dispute is to give prompt and early notice of the dispute to the other party (the “dispute notice”) and will provide the grounds for the dispute. The party receiving the dispute notice is to give a response notice within 5 Business Days from the date of receipt of the grounds for the dispute; 

(b) Dispute Meeting:  the parties are to use all reasonable endeavours to meet within 15 Business Days from the date of receipt of the dispute notice (the “dispute meeting”). At the dispute meeting, the parties are to seek to: 
identify and agree the interests of each party; 
identify and isolate the issues between the parties; 
where possible, resolve the dispute;  and 
if the parties cannot resolve the dispute, identify whether any further information is required by either party and agree a time within which the information will be provided. 
1.18.3 Method:  Except to the extent that a clause requires a particular method to be used to resolve a dispute, at the dispute meeting referred to in clause 3.6.2, the parties must seek to determine the most appropriate method for resolving the dispute. Such methods may include: 
(a) negotiation; 

(b) non-binding neutral evaluation by a third party;

(c) expert determination; 

(d) mediation; 

(e) arbitration; 

(f) litigation;  or 

(g) any other method agreed between the parties; 

1.18.4 Timetable:  At the dispute meeting, the parties must agree a timetable to endeavour to resolve the dispute. Where practicable, the timetable is to provide for the dispute to be resolved within six weeks from the date of the dispute meeting unless the dispute is to be resolved by litigation. 

1.18.5 No Agreement on Dispute Process:  If the parties cannot reach agreement on the method for resolving the dispute then either party may refer the dispute to arbitration. The provisions of clause 3.6.8 will apply to any such arbitration. 

1.18.6 Dispute Process Breaks Down:  Except in the case of arbitration, expert determination or litigation, if a process for resolving a dispute is agreed but a party considers that the agreed process has broken down, then the party may refer the dispute to arbitration. The provisions of clause 3.6.8 will apply to any such arbitration. 

1.18.7 Mediation:  Where the parties agree that a dispute is to be referred to mediation, the provisions of this clause 3.6.7 will apply: 
(a) Appointment of Mediator:  the parties are to agree the appointment of a mediator within five Business Days from the date of the dispute meeting; 

(b) Default of Appointment:  if a mediator is not appointed under clause 3.6.7
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(a), either party may request the president for the time being of the Arbitrators’ and Mediators’ Institute of New Zealand Incorporated to appoint the mediator; 

(c) Mediator to Settle Procedures:  the mediator is to consult with the parties to settle the timetable and procedures to be adopted during the mediation within five Business Days from the date of the mediator’s appointment. The mediator may call any meeting between the parties at such times and places as the mediator considers appropriate. The mediation must be held within 25 Business Days from the date of the mediator’s appointment; 

(d) Parties to Attend Meetings:  the parties are to attend all meetings called by the mediator and use all reasonable endeavours to assist the mediation; 

(e) Legal Representation:  the parties may have the assistance of legal counsel;

(f) Without Prejudice:  the mediation is to be conducted on a “without prejudice” basis. The mediation will not affect the rights, or prejudice the position, of the parties to the dispute in any subsequent proceedings of any kind; 

(g) Mediator has no Power of Decision:  the mediator has no power of decision on any matter; 

(h) Mediator’s Costs to be Borne Equally:  the mediator’s costs are to be paid equally by the parties and the parties will be jointly and severally liable to the mediator for such costs. This clause 3.6.7
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(h) confers a benefit or right on the mediator and is intended to be enforceable by the mediator under section 4 of the Contracts (Privity) Act 1982;  and 

(i) Parties’ Costs of the Mediation:  responsibility for the costs and expenses of the parties will be agreed between the parties. 

1.18.8 Arbitration:  Where the parties agree, or this clause requires, that a dispute is to be referred to arbitration, the dispute will be referred to arbitration in accordance with the Arbitration Act 1996 and the provisions of this clause 3.6.8 will apply: 
(a) Single Arbitrator:  the arbitration is to be conducted by a single arbitrator; 

(b) Appointment of Arbitrator:  the parties are to agree the appointment of the arbitrator within five Business Days from the date of the dispute meeting; 

(c) Default of Appointment:  if an arbitrator is not appointed under clause 3.6.8
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(b), either party may request the president for the time being of the Arbitrators’ and Mediators’ Institute of New Zealand Incorporated to appoint the arbitrator;

(d) Final and Binding:  the award in the arbitration will be final and binding upon the parties; 

(e) Give Reasons:  the arbitrator is to provide reasons for any award made; 

(f) Costs:  unless the parties otherwise agree, costs are to be determined by the arbitrator’s final award; and 

(g) Interim Payment of Arbitrator’s Costs:  pending the final award, the fees and expenses of the arbitrator, including hire fees and facilities expenses, are to be paid equally by the parties and the parties will be jointly and severally liable to the arbitrator for such fees and expenses. This clause 3.6.8
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(g) confers a benefit or right on the arbitrator and is intended to be enforceable by the arbitrator under section 4 of the Contracts (Privity) Act 1982. 

1.18.9 Expert Determination:  Where the parties agree that a dispute is to be referred to an expert, the provisions of this clause 3.6.9 will apply: 
(a) Appointment of Expert:  the parties are to agree on the appointment of an expert within five Business Days from the date of the dispute meeting; 

(b) Default Appointment:  if an expert is not appointed under clause 3.6.9(a), either party may request the president for the time being of the New Zealand Law Society to make the appointment; 

(c) Notice of Appointment as Expert:  the expert is to give the parties notice of his or her appointment; 

(d) Representations:  the expert is to invite the parties to submit such representations as the parties wish to make within 10 Business Days from the date of receipt of the expert’s notice of appointment. The expert is to take into account any representations submitted by the parties but is not limited or fettered by them in any way; 

(e) Expert not Arbitrator:  the expert is to act as an expert and not as an arbitrator and, accordingly, the Arbitration Act 1996 does not apply; 

(f) Inspection of Records:  the expert may inspect any relevant records kept by a party in relation to this Contract at any reasonable time provided that: 
a party is not obliged to provide records for inspection where to do so will breach an obligation owed by that party to a third party or is contrary to law;  and 
each party is to use reasonable endeavours to obtain any consent necessary to disclose information requested by the expert; 
(g) Rely on Own Judgment:  the expert is entitled to rely on his or her own judgment and opinion; 

(h) Give Reasons:  the expert is to provide the reasons for any determination within 6 weeks from the date of the expert’s appointment or within such extended period as the parties may agree. The expert is not to release any determination to the parties until the expert’s fees and expenses are paid; 

(i) Binding Determination:  the expert’s determination will be final and binding upon the parties; 

(j) Replacement of Expert:  if the expert does not make a determination within 6 weeks from the date of his or her appointment (or within the time agreed by the parties), or relinquishes his or her appointment, or dies, or for any other reason is unable to complete the determination, if the parties agree, another expert will be appointed. This clause 3.6.9 will apply in relation to that appointment;

(k) Expert’s fees:  the expert’s fees and incidental expenses will be paid equally by the parties and the parties will be jointly and severally liable to the expert. This clause 3.6.9
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(k) confers a benefit or right on the expert and is intended to be enforceable by the expert under section 4 of the Contracts (Privity) Act 1982;

(l) Costs:  the parties are to agree which party will pay the costs of the expert determination, including each party’s costs and the expert’s fees and expenses, within 10 Business Days from the date of receipt of the determination;  and 

(m) Expert to Determine Costs:  if the parties do not agree costs under clause 3.6.9
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(l), the expert is to determine costs. The expert may invite the parties to make submissions on costs in such manner as determined by the expert. The parties will be bound by the expert’s determination as to costs.

1.19 Confidentiality

1.19.1 Confidentiality:  Except as expressly provided otherwise in this Contract, each party is to keep confidential and only use for the purposes of this Contract any information provided by or on behalf of the other party relating to this Contract which has been marked by such party as being confidential information, and not disclose such information to any other person without the prior written consent of the other party, which is not to be unreasonably withheld. 

1.19.2 Exceptions:  Clause 3.7.1 is not to apply to the disclosure of any information by a party:  

(a) Associates:  subject to clause 3.7.4 to its Associates where necessary for the ordinary business purposes of that party; 

(b) Banks, etc.:  to any bank, financial institution or rating agency from which the party is seeking to obtain or maintain financial facilities or a credit rating in connection with that party’s business; 

(c) Assignee:  to a bona fide intending assignee who has signed a confidentiality agreement in favour of the party whose information is being disclosed; 

(d) As Required by Law or Stock Exchange:  to any person to whom that party reasonably believes it is required to disclose to by law or to meet the listing requirements of any stock exchange; 

(e) Industry Agreements:  to any person to whom that party reasonably believes it is required to disclose to so as to comply with (including the exercise of any rights under) the Electricity Governance Regulations or the Electricity Governance Rules and, in the case of Transpower, to any person to whom it reasonably believes it is required to disclose to so as to comply with (including the exercise of any rights under) any agreement or deed for the provision of services for the purposes of the Electricity Governance Regulations or the Electricity Governance Rules; 

(f) Disputes:  in any mediation, arbitration, adjudication or legal proceeding of any kind arising out of or in connection with this Contract or otherwise in compliance with the order of any court of competent jurisdiction; 

(g) Public Domain:  to the extent that the information at the time of disclosure was, or subsequently has become, generally available to the public other than as a result of unauthorised disclosure by that party or any of its Associates; 

(h) Already Known:  to the extent that the information was already known to a party at the time of disclosure and came into that party’s possession otherwise than by breach of any confidential obligation owed to any other party or the information was disclosed to a party on a non-confidential basis by a third party who was not bound by any confidential obligation;  and 

(i) System Operator:  to the System Operator to the extent required for performance of its functions. 

1.19.3 Disclosure on Aggregated Basis:  Transpower may disclose confidential information to any person where the information has been developed into aggregated statistical data and such disclosure will not in a material manner commercially disadvantage the Provider. 

1.19.4 Associates:  Each party is to ensure that its Associates who are in possession of any confidential information observe and comply with these confidentiality provisions and is responsible to the other party for any acts and omissions of its Associates in relation to the confidential information. 

1.19.5 Liability:  The limits on liability in clauses 3.5.3, 3.5.4, 3.5.6 and 3.5.7, shall not apply to any breach by a party of its obligation under this clause 3.7. 

1.19.6 Survive Termination:  This clause 3.7 is to survive termination of this Contract.

1.19.7 Announcements: The Provider may not at any time make any form of announcement including without limitation any media release or conference in respect of this Contract without Transpower’s prior written consent which will not unreasonably be withheld.

1.19.8 Disclosure of Contract Information: Transpower may disclose the full identity of a Provider.

1.20 Assignment

1.20.1 Assignment:  Neither party may assign or otherwise dispose of the whole or any part of its interest under this Contract without the other party’s prior written consent, not to be unreasonably withheld. 

1.20.2 No Relief from Liability:  An assignment, mortgage, pledge, charge or other disposition of any interest in this Contract by either party does not relieve that party of its obligations under this Contract. 

1.20.3 Deemed Assignment:  Except in the case of a party who is an issuer listed on the New Zealand Stock Exchange or a recognised overseas exchange, there is deemed to be an assignment of a party’s interest in this Contract in breach of clause 3.8.1 if, without the prior approval of the other party (not to be unreasonably withheld), by any transfer or allotment of shares or amendment of its company constitution or by some other act or deed, or any combination of transfers, allotments, amendments, acts or deeds the effective control of a party changes or passes to any person not having effective control as at the date of this Contract. 

1.21 Force Majeure

1.21.1 Force Majeure Event:  If either party fails to comply with or observe any provision of this Contract (other than payment of any amount due) and such failure is caused by:

(a) Specific Events or Circumstances: any event or circumstance occasioned by, or in consequence of, any act of God (being an event or circumstance (i) due to natural causes, directly or indirectly and exclusively without human intervention, and (ii) which could not by any amount of ability have been foreseen or, if foreseen, could not by any amount of human care and skill have been resisted), strikes, lockouts, other industrial disturbances, acts of public enemy, wars, blockades, insurrections, riots, epidemics, aircraft, or civil disturbances;

(b) Court Orders etc: the binding order of any Court, government or a local authority (except where the Provider seeks to invoke this clause 3.9.1 and the local authority which made the binding order is the owner of, or is otherwise associated with or related to, the Provider); or

(c) Other Event or Circumstance:  any other event or circumstance beyond the control of the party invoking this clause 3.9.1 and being such that, by the exercise of reasonable care acting in accordance with Good Electricity Industry Practice, such party could not have prevented such failure, that failure does not give rise to any cause of action or liability based on default of the provision.

1.21.2 Notice:  If a party becomes aware of a serious prospect of a forthcoming Force Majeure, it must notify the other party as soon as reasonably practicable of the particulars of which it is aware.  If a party invokes clause 3.9.1, it must notify the other party as soon as reasonably practicable of the full particulars of the Force Majeure relied upon.

1.21.3 Avoidance and Mitigation of Effect of Force Majeure:  The party invoking clause 3.9.1 must:

(a) Endeavour to Avoid or Overcome:  use all reasonable endeavours to overcome or avoid the Force Majeure;

(b) Endeavour to Mitigate:  use all reasonable endeavours to mitigate the effects or consequences of the Force Majeure; and

(c) Consult:  consult with the other party on the performance of the obligations referred to in clause 3.9.3
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(a) and 3.9.3
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(b).
1.21.4 No Obligation to Settle: Nothing in clause 3.9.3 is to be construed as requiring a party to settle a strike, lockout or other industrial disturbance by acceding, against its judgment, to the demands of opposing parties.

1.21.5 Termination on Account of Force Majeure:  If a Force Majeure subsists, or is reasonably likely to subsist, for a period of not less than six consecutive months from the date of the commencement of the Force Majeure, then the party not affected by the Force Majeure may, upon not less than 10 Business Days' notice, terminate this agreement in whole, or where there is more than one site or location providing the Services, terminate this agreement in relation to the particular site or location affected by the Force Majeure, and the agreement is to continue to apply in respect of the provision of the Services from the other sites or locations referred to in this agreement.

1.22 Renegotiation of Contract
1.22.1 Change in Circumstances:  This clause 3.10 is triggered if the EGRs are amended in a material way:

(a) Location Pricing:  In relation to the transmission pricing methodology with regard to locational pricing.

(b) Financial Transmission Rights:  In relation to the allocation of transmissions rentals on the introduction of financial transmission rights or similar rights.
(c) Value of Lost Load:  By the introduction of value-of-the-lost-load pricing or its equivalent.

1.22.2 Good Faith Negotiation:  If an event described in clause 3.10.1 occurs and within 6 months thereafter Transpower gives written notice to the Provider then the parties are forthwith to negotiate in good faith the amendments to this Contract (including pricing) reasonably necessary to accommodate the change described in clause 3.10.1.
1.22.3 Termination:  If the negotiations required by clause 3.10.2 fail within 2 months or such further time as Transpower may agree, to result in amendments acceptable to Transpower, Transpower may terminate this Contract on 2 months written notice.

1.22.4 Limitation on Dispute Resolution:  Clause 3.6 is only to apply to whether or not an event described in clause 3.10.1 has occurred and whether Transpower has given timely notice under clause 3.10.2. For the avoidance of doubt, clause 3.6 is not available to the parties to resolve any issues as to the terms of any amendment required to be negotiated under clause 3.10.2.

1.23 General Legal Provisions
1.23.1 No Partnership, etc.:  This Contract does not constitute the Provider as an agent or legal representative of Transpower or employee or servant for any purpose nor does this Contract deem to establish a joint venture or partnership. 
1.23.2 No Representation:  The Provider acknowledges that it is not entering into this Contract on the basis of any representation or warranty made by Transpower which is not expressly set out in this Contract. 

1.23.3 Amendments:  Except as expressly provided in this Contract, there is to be no amendment to any of the provisions of this Contract except by a supplementary written agreement signed by the parties. 

1.23.4 Severability:  If any of the provisions of this Contract are held by a court or tribunal of competent jurisdiction to be unenforceable, then that provision will be severed from this Contract and immediately replaced with a valid enforceable provision as similar as possible to the severed provision. 

1.23.5 Waiver:  No waiver, extension or excuse (as the case may be) will be deemed to arise unless it is in writing and signed by the relevant party providing it. 

1.23.6 No Third Party Rights:  Except as expressly provided in this Contract, the parties do not intend to create rights in or grant remedies to any third party as a beneficiary of this Contract and all provisions contained in this Contract are for the sole and exclusive benefit of the parties. 

1.23.7 Further Acts:  Each party agrees that it will from time to time sign, execute, procure, pass and do all such further documents, acts, matters, resolutions and things within its power as may reasonably be necessary to effect the provisions of this Contract. 

1.23.8 Applicable Law:  This Contract is to be governed by and interpreted in accordance with the laws of New Zealand. 
1.23.9 Entire agreement: Each party agrees that the terms and conditions of this Contract constitute the entire agreement between the parties and supersede and extinguish all earlier negotiations, understandings whether oral or written between the parties relating to the subject matter of this Contract.

1.24 Notices

1.24.1 Delivery of Notices:  Except as expressly provided otherwise (including in a Schedule), all notices or other communication required by this Contract must be in writing and must be forwarded by personal delivery, post or email to the number or address of the party set out in this clause.

Transpower New Zealand Limited

Level 7

Transpower House

96 The Terrace

Wellington

Email:  GridInvestmentProjects@Transpower.co.nz
Attention: Greg Driver
[ A ] Limited

PO Box [  ]
[  ]
Email:  [  ]
Attention:  [  ]
Subject to clause 3.12.2, any such notice or other communication will be deemed to have been duly received:

(a) Personal Delivery:  if personally delivered, when delivered at the recipient’s address; 

(b) By Post:  if sent by post, at 0900 hours on the second Business Day after posting; or 

(c) By email:  if sent by email to the recipient’s address, on the date generated on the sender’s machine as the date of sending (provided there is no manifest error in such date).

1.24.2 Not a Business Day:  Except for any notice or other communication deemed received under clause 3.12.1
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 \* MERGEFORMAT (b), if any notice or other communication is not received on a Business Day, or is not received before 1000 hours on any Business Day, that notice or other communication will be deemed to have been duly received by the recipient at 0900 hours on the next Business Day. 

1.24.3 Commencement of Notice Period:  Where this Contract provides that an event or action take place within a specified number of Business Days from the date of receipt of any notice or other communication (“Notice Period”), the first Business Day of the Notice Period is deemed to be the day of receipt in accordance with clauses 3.12.1 and 3.12.2.
Execution 

Signed by Transpower Representative as 
authorised signatory for Transpower in the 
presence of:

Witness Signature

Name

Occupation

City of Residence

Signed on behalf of  [ A ] Ltd by Provider
Representative
Witness Signature

Name

Occupation

City of Residence
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